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TURKi_YE'DEN YABANCI DEVLETE
IADENIN TEMEL SARTLARI

THE MAIN CONDITIONS FOR EXTRADITION
FROM TURKEY TO A FOREIGN STATE

Turkiye'den yabanci devlete iadenin
temel sartlari 6706 sayili Cezai Konularda
Uluslararasi AdlT is Birligi Kanunu’nun 10.
maddesinde diizenlenmistir.

Maddenin 1. fikrasi soyledir: “vabanc
llkede islenen bir su¢ nedeniyle hakkinda
adli mercilertarafindan ceza sorusturmasi
veya kovusturmasi baslatilan ya da
mahkdmiyet karari verilen bir yabanci,
talep  lzerine,  sorusturma — veya
kovusturmanin sonuglandirilabilmesi ya
da hiikmedilen cezanin infazi amaciyla talep eden devlete
iade edilebilir.”

Buna gore, iade talebinin dayanagini teskil eden su¢ “yabanci
Ulkede” islenmis olmalidir. Tlrkiye'de iglenen suclarda Tark
mahkemelerinin yargl yetkisi mevcuttur ve 6706 sayili
Kanunun 11. maddesinin 1/c bendi uyarinca, iade talebine
esas tegkil eden fiilin “Turkiye’nin yargilama yetkisine giren
bir su¢ olmasi” halinde yabanci devletin iade talebi kabul
edilmez.

Yabanci devlete iade ancak islenen bir “su¢” nedeniyle
gerceklestirilebilir. Dolayisiyla kabahat niteligindeki ya da
idari cezayi gerektiren fiiller iadeye elverigli degildir. iadenin
gerceklesebilmesi icin islenen suc nedeniyle iadesi istenen
kisi hakkinda adli merciler tarafindan ceza sorugturmasi veya
kovusturmasi baslatiimig ya da mahkamiyet karari verilmis
olmalidir.

Kanunun 2. maddesinin 1/a bendi uyarinca, “adgli merci”,
mahkeme, hakimlik ve savciliklar ile kanunla istisnaf olarak
ceza sorusturmasi yapma yetkisi verilen diger makamlari,
devletlerin milletlerarasi andlagmalara yaptiklar beyanlarda
belirttikleri mercileri ifade eder. Su halde, sadece adli merciler
tarafindan gerceklestirilen sorusturma ve kovusturmalar
nedeniyle ya da cezanin infazi amaciyla iade talebinde
bulunulmasi mimkiin olup, idari merciler tarafindan yapilan
sorusturmalara dayaliolarak ya daidariyaptirimlarnedeniyle
kisilerin iade edilmesi imkani bulunmamaktadir.

Kanunda “slenen bir su¢” ifadesine yer verilmis olmakla
birlikte, kisinin sug isleyip islemediginin heniz kesin olarak
belirlenmedigi sorusturma ve kovusturma asamalarinda
da iade miimkiin oldugundan, masumiyet karinesi dikkate
alinarak, Kanundaki bu ifadenin “islenen ya da islendigi iddia
edilen bir sug” seklinde anlasiimasi yerinde olacaktir.

Ote yandan, iadesi talep edilen kisi bir “yabanci” olmalidir.
6458 sayill Yabancilar ve Uluslararasi Koruma Kanunu’nun

The main conditions for extradition
from Turkey to a foreign state have been
regulated under Article 10 of the Law No.
6706 on International Judicial Cooperation
in Criminal Matters.

Paragraph one of Article 10 stipulates
that: “A foreigner against whom the
Judicial authorities have initiated criminal
investigation or prosecution or rendered
conviction for an offence committed in a
foreign country may be extradited to the
requesting State, upon request, in order
to conclude the investigation or prosecution or to serve the
imposed sentence.”

Accordingly, the offence, constituting the basis of extradition
request, should be committed in a “foreign country”. For
offences committed in Turkey, jurisdiction of Turkish courts
shall apply, and as per Article 11/1(c) of the Law No. 6706,
the request for extradition from a foreign state shall not be
accepted if the offence, forming the basis for the extradition
request, falls “within the jurisdiction of Turkey”.

Extradition to a foreign state may only be granted in the
presence of commission of an “offence”. Therefore, acts
having the characteristics of misdemeanor or necessitating
administrative sentences shall not be eligible for extradition.
In order for extradition to be granted, a criminal investigation
or prosecution should be initiated by judicial authorities for
the committed offence or a conviction decisions should be
rendered about the person whose extradition is sought.

Pursuant to Article 2/1(a) of the Law, “udicial authority”
shall mean court, offices of judges and prosecutors and other
authorities, which are granted, statutorily and exceptionally,
with the competence of conducting criminal investigation, as
well as authorities defined under declarations of the States
to the international treaties. Thereby, it is possible to request
for extradition only owing to investigations and prosecutions
conducted by judicial authorities or for the purpose of
serving of sentence; however, it is not possible to extradite
persons based on investigations conducted by administrative
authorities or owing to administrative sanctions.

The wording of “a committed offence”is included in the law;
nevertheless, it is possible to extradite in investigation or
prosecution phases in which the commission of an offence by
the sought person was not definitely established, and thus,
by taking into consideration the principle of presumption
of innocence, it would be appropriate to understand such
wording in the law as “an offence committed or allegedly
committed”.

on the other hand, the person, whose extradition is sought,
shallbea “foreigner” Article 3ofthe Law No.6458on Foreigners
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3. maddesi uyarinca yabanci, “Tiirkiye Cumhuriyeti Devleti
ile vatandashk bagi bulunmayan kisiyi“ifade eder. 6706 sayili
Kanunun 11. maddesinin 1/a bendinde de “Uluslararasi Ceza
Divanina taraf olmanin gerektirdigi yukimlilikler harig
olmak tizere, iadesi talep edilen kisinin TUrk vatandasi olmasi
halinde iadenin kabul edilmeyecegi” diizenlenmek suretiyle,
“vatandasin fade edilmezligi”ilkesi benimsenmis ve iadenin
ancak yabancilaricin mimkiin oldugu ayrica vurgulanmistir.

Yine, iade yabanci devlet tarafindan yapilacak “talep iizerine”
gerceklestirilebilir ve kisi ancak “talep eden deviete” iade
edilebilir. Bir yabanci devletin tglinct bir devlet lehine iade
talebinde bulunmasi miimkiin degildir.

10. maddenin 2. fikrasinda yabanci devlete iade icin
Ongorilen asgari ceza miktarlari ile ¢ifte cezalandirilabilirlik
sarti dizenlenmigtir. Buna gore, “7alep eden devlet hukuku
ile Tirk hukukuna gore, sorusturma veya kovusturma
asamasinda (st siniri biryil veya daha fazla hiirriyeti baglayici
cezayi gerektiren suclardan dolayi iade talebi kabul edilebilir.
Kesinlesmis mahkamiyet kararlari bakimindan iade talebinin
kabul edilebilmesi icin hilkmolunan cezanin en az dort ay
hiirriyeti baglayici ceza olmasi gerekir. iadesi istenen kisinin
birden fazla sucu bulunmasi hdlinde, bunlardan bazilarinin
cezasi belirtilen siirelerin altinda olsa dahi birlikte jadeye
konu edilebilir.”

lade zaman alan ve masrafli bir siirec oldugundan, bu
fikradaki dizenleme ile ancak belli ceza miktariniagan suglar
icin iade yoluna basvurulmasi benimsenmistir. S6z konusu
hikiim uyarinca, Gst siniri bir yilin altinda hirriyeti baglayici
ceza gerektiren suclar icin iade imkani bulunmamaktadir.
Ornegin (¢ aydan dokuz aya kadar ceza 6ngdriilen bir suctan
dolayi kisinin iade edilmesi mimkin degildir. Buna karsilik
bir aydan iki yila kadar ceza gerektiren bir su¢ bakimindan,
cezanin  “Gst sinir1 bir yildan fazla” oldugundan iade
mumkin olabilecektir. Dikkat etmek gerekir ki kesinlesmig
mahkdmiyet kararlarinin infazi asamasinda fiilen cekilecek
olan cezanin degil, “hiikmolunan cezanin” en az dort ay
olmasi gereklidir.

2. fikrada vyer alan “talep eden deviet hukuku ile Tiirk
hukukuna gore” ifadesinden, bahse konu sartlarin her
iki devletin kanunu tarafindan saglanmasi gerektigi
anlasiimaktadir. iade hukukunun temel ilkelerinden olan
“cifte cezalandirilabilirlik” sarti uyarinca, iade talebine konu
fiil hem talep eden devletin kanununa hem de talep edilen
devlet olarak TUrk kanununa gore sug tegkil etmelidir. Ancak
bu yeterli olmayip, iade talebine konu suca iligkin ceza
miktari itibariyle s6z konusu fikrada 6ngortilen sartlar da her
iki devletin kanunu bakimindan mevcut olmalidir. Ornegin
yabanci bir devletin, kendi kanununa gore alti aydan iki yila
kadar hapis cezasini gerektiren karsiliksiz yararlanma sucu
nedeniyle Tirkiye’den iade talebinde bulunmasi durumunda,
ayni fiil Tirk Ceza Kanunu’nda sug olarak diizenlendiginden
(m.163/1) cifte cezalandirilabilirlik sartinin varligindan soz

and International Protections stipulates that a foreigner shall
mean “a person, who does not have a citizenship bond with
the State of the Republic of Turkey”. Article 11/1(a) of the Law
No. 6706 regulates that “the request for extradition shall not
be accepted if the person, who is requested to be extradited, is
a Turkish national, except the obligations required for being
a party to the International Criminal Court”, and thereby the
principle of “non-refoulement”has been adopted and the fact
that extradition may only apply to foreigners has also been
emphasized.

Again, extradition may be granted “upon request” by a
foreign state and the person may only be extradited to the
“requesting state”. Itis not possible for a foreign state to make
an extradition request in favor of a third state.

Paragraph two of Article 10 regulates minimum sentences
as foreseen for extradition to a foreign country and the
requirement of dual criminality. Accordingly, “Request for
extradition may be accepted during the investigation or
prosecution phase for offences which require the upper limit
of the sentence of deprivation of liberty to be at least one
year according to both the law of the requesting State and
Turkish law. With regard to finalized convictions, the request
for extradition may be accepted if the imposed sentence is
deprivation of liberty for at least four months. in the event that
the person whose extradition is requested has committed
more than one offence, these offences may be included in
the request for extradition even if the stipulated sentence for
some of them is less than the specified period.”

As the extradition is a time consuming and costly process, the
above-mentioned paragraph has regulated that extradition
should only be applied to offences requiring sentences that
exceed specific amounts. In accordance with this provision,
extradition shall not be granted to offences requiring the
sentence of deprivation of liberty, the upper limit of which
is less than one year. For instance, it shall not be possible to
extradite a person for an offence requiring a sentence from
three months up to nine months. On the contrary, for an
offence requiring a sentence from one month up to two years,
extradition may be possible for the fact that “zhe upper limit of
the sentence s more than one year”. 1t should be noted that
in the phase of execution of finalized convictions, it is not the
sentence to be actually served, but “the imposed sentence”
that needs to be at least four months.

It should be understood from the wording “according to both
the law of the requesting State and Turkish law” in paragraph
two that these requirements need to be met by the laws of
both states. According to the condition of “dual criminality”,
being one of the fundamentals of the extradition law, the act
constituting the subject matter of the extradition request
should be recognized as an offence according to both the
law of the requesting state and the Turkish law, as being the
requested state. This is, however, not sufficient and conditions
stipulated in the said paragraph with respect to amount of
sentencefortheoffencesubjectedtoextradition requestshould
exist in terms of the laws of both states. For instance, when a
foreign state requests extradition of a person from Turkey for
the offence of benefitting without payment, which, according
to the law of the foreign state, requires imprisonment from

INTERNATIONAL LAW BULLETIN

| 3 |



Dr. Harun MERT

TURKIYE'DEN YABANCI DEVLETE IADENIN TEMEL SARTLARI

edilebilecektir. Ancak sucun Tirk hukukuna gore iki aydan
altl aya kadar hapis cezasini gerektirmesi nedeniyle, Tirk
kanunu uyarinca verilecek ceza bir yildan diisiik oldugundan
iade talebi kabul edilmeyecektir.

2. fikranin son ciimlesi geregince, iadesi istenen kisinin
birden fazla sugunun bulunmasi ve bunlardan birinin ceza
miktarinin fikrada belirtilenden daha disik olmasi halinde,
normalde tek basina iadeye elverigli olmayan bu sug iadeye
elverisli diger sucla birlikte iadeye konu yapilabilecektir.
Ornegin alti aydan on aya kadar ceza dngoriilen bir suc,
cezanin Ust sinirinin bir yildan digik olmasi nedeniyle tek
basinaiadeye elverisli degilken, iadesiistenen sahis hakkinda
lic yildan beg yila kadar ceza gerektiren baska bir suctan
dolayr yapilan iade talebiyle birlikte iadeye elverisli hale
gelebilecektir. Ayni sekilde “para cezasini gerektiren suglar”
da tek baslarina iadeye elverigli degilken, bu tir suglar ceza
miktari itibariyle iadenin miimkiin oldugu diger suclarla
birlikte iade talebine konu edilebilecektir.

10. maddenin 3. fikrasinda “taleplerin taaddidii’ne dair
bir dizenlemeye yer verilmigtir. Fikra hikmi soyledir:
“Ayni kisi hakkinaa birden fazla devlet tarafindan iade
talebinde bulunulmasr halinde, suglarin agirligr ve islendigi
yer, taleplerin gelis sirasi, kisinin vatandasligi ve yeniden
iade edilme ihtimali gibi sartlar dikkate alinarak, iade
taleplerinden hangisinin dncelikli olarak isleme alinacagi
Merkezi Makam tarafindan belirlenir.”

6706 sayill Kanunun 2/1(b) bendi uyarinca Merkezi Makam
Adalet Bakanligini ifade eder. Dolayisiyla birden fazla yabanci
devletin iade talebinin varligl halinde, bunlardan hangisine
oncelik verilecegine, fikrada belirtilen kriterler dikkate
alinarak Adalet Bakanliginca karar verilecektir.

Sonolarak, 10. maddenin 4.fikrasindaiade hukukunun temel
ilkeleri arasinda yer alan “hususilik ilkesi” diizenlenmigtir.
Buna gore, “/ade hdlinde, kisi ancak iade kararina dayanak
teskil eden suglardan dolayr yargilanabilir veya kisinin
mahkam oldugu ceza infaz edilebilir.”

Hususilik ilkesi iade miessesesinin kétiye kullaniimasinin
engellenmesi ve iadesi istenen kisinin haklarinin korunmasi
bakimindan 6nemli bir glivence teskil etmektedir. Yabanc
devletler genellikle iade taleplerinde, kisinin ancak
iade talebine konu suclardan dolayl yargilanacagi veya
mahkim oldugu cezanin infaz edilecegi hususunda garanti
vermektedirler. Bahse konu ilke uyarinca, Trkiye tarafindan
iade edilen kiginin bagka bir suctan dolayi dayargilanabilmesi
icin ilgili yabanci devletin Turkiye’nin muvafakatini almasi
sarttir. Hususilik ilkesinin uygulanmasinda temel kural bu
olmakla birlikte, ikili ve cok tarafii uluslararasi sozlesmelerde
ilave sartlara da yer verilmektedir.

Yukarida kisaca agiklanan diizenlemelerden, 6706 sayili
Kanunda ongorilen temel sartlarin iade hukukunun
milletlerarasistandartlariylauyumlu oldugu anlagiimaktadir.

six months up to two years, the condition of dual criminality
has been met for the same act is recognized as an offence in
the Turkish Criminal Code (Article 163/1). However, according
to Turkish law, this offence requires imprisonment from two
months to six months and thus extradition request shall not
be granted since the sentence to be imposed as per Turkish
law is less than one year.

As per the last sentence of paragraph two, in the event that
the person whose extradition is requested has committed
more than one offence, and if the stipulated sentence for
some of them is less than the specified period, the offence,
which is not extraditable under normal conditions, may be
included in the request for extradition together with the other
extraditable offence. For instance, while an offence, requiring
imprisonment from six months to ten months, is not eligible
for extradition alone for the upper limit of sentence is less
than one year, it may become eligible for extradition together
with an extradition request for another offence committed by
the sought person and which requires imprisonment from
three years to five years. Likewise, while “offences requiring
monetary fines” are not eligible for extradition alone, these
offences may be included in the request for extradition
together with other extraditable offences.

ParagraphthreeofArticle 10 containsaregulationon“plurality
of requests”. The paragraph provides that “Where more than
one State request the extradition of the same person, the
Central Authority shall determine the request to be primarily
processed by taking into account factors such as the gravity of
the offences, places where the offences have been committed,
sequence of the receipt of the requests, the nationality of the
person and probability of re-extradition.”

According to Article 2/1(b) of the Law No. 6706, Central
Authority shall mean the Ministry of Justice. Therefore, when
more than one foreign state make an extradition request, the
Ministry of Justice shall make a decision regarding the priority
of the requests by taking into consideration the criteria set
forth in the paragraph.

Finally, paragraph four of Article 10 regulates the “principle
of specialty”, being among the main principles of extradition
law. According to this paragraph, “/n the case of extradition,
the person may only be tried for offences forming the basis for
the decision of extradition or only the sentence imposed on
that person for that offence may be enforced.”

The principle of specialty provides an important safeguard
in terms of preventing misuse of extradition and protecting
the rights of persons whose extradition is requested. Foreign
states provide guarantees that the person sought shall only
be tried for offences forming the basis for extradition or only
the sentence imposed on that person for that offence shall be
enforced. According to the principle in question, in order for
a person extradited by Turkey to be tried for other offences,
the foreign state must obtain the approval of Turkey. This is
the fundamental rule in implementation of the principle of
specialty; nevertheless, additional conditions may be in place
in bilateral or multilateral international conventions.

Based on the regulations above, it is understood that the main
conditions stipulated in the Law No. 6707 are in line with the
international standards of the extradition law.
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